
MAJOR DEVELOPMENTS IN NO-FAULT ARENA: New York’s First Department requires a 
“Real Excuse” before it will Vacate default judgment 

Recently, the Appellate Division First Department issued several decisions relating to 
procedural and substantive issues raised by No-Fault declaratory judgment actions seeking to 
disclaim coverage for questionable losses.  These decisions, all of which were obtained by this 
firm, have clarified for trial courts how to deal with these issues. 

In Unitrin Advantage Ins. Co. v. 21st Century Pharmacy, Inc., 2018 N.Y. Slip Op. 03438 
(1st Dep’t 2018), the First Department dealt with a frequent tactic of a medical provider seeking 
to dismiss the complaint under CLPR 3211(a)(7) because the insurer had not specifically proven 
its disclaimer bases.  The trial court denied the motion and the First Department affirmed, 
finding that “defendants rely on the standard for deciding a motion for summary judgment and 
improperly attempt to shift their burden as movants onto plaintiff.” 

No-Fault declaratory judgment actions frequently result in default judgments against the 
defendant medical providers.  In turn, defendant medical providers often attempt to vacate 
default judgments.  In Hertz Vehicles, LLC v. Gejo, LLC, 2018 N.Y. Slip Op. 03608 (1st Dep’t 
2018), the First Department reversed a trial court order granting vacatur of a default judgment of 
a defendant medical provider.  The trial court has vacated the default based upon a claim of law 
office failure, as the defendant medical provider had changed counsel during the period it was 
required to answer the complaint.  The First Department found that though the “initial excuse of 
law office failure for failing to timely answer may be reasonable, MPS was dilatory in asserting 
its rights.  MPS retained new counsel about eight months prior to entry of the default judgment, 
yet counsel waited until the eve of the expiration of the one-year time limit before moving to 
vacate.”  

In addition, the First Department held that the defendant medical provider had offered no 
meritorious defense because the No-Fault claimant’s failure “to subscribe and return the 
transcript of his examination under oath violated a condition precedent to coverage and 
warranted denial of the claims.”  This holding was the first reported appellate decision in New 
York to recognize that failure to subscribe an EUO transcript vitiated coverage.  This is 
significant because, while the No-Fault regulations make this condition clear, trial courts and 
arbitrators have been reluctant to enforce it previously. 

Finally, in Hertz Vehicles, LLC v. Westchester Radiology & Imaging, PC, 2018 N.Y. Slip Op. 
03609 (1st Dep’t 2018), yet another defendant medical provider sought to vacate a default 
judgment.  In this case, the defendant medical providers also claimed law office failure for its 
failure to timely answer the complaint because counsel had inputted the case into its system 
incorrectly.  The trial court denied the motion to vacate, holding that the law office failure was 
not reasonable.  The First Department affirmed the decision and noted that, even if the inputting 
error was reasonable, “it fails to explain either their continued failure to answer or take any other 
steps to appear after they received notices of default or their failure to move to vacate the 
default judgment until eight months after the received notices of entry of judgment.”  This 
establishes that law office failure excuses must be specifically demonstrated and cured promptly 
upon realizing that they have occurred. 

If you have any questions or would like a copy of the decisions, please contact Kyeko Stewart 
an associate in the firm's No-Fault department at KStewart@rubinfiorella.com or (212)  
953-2381.


